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Purpose 

Two goals today: 

 

1. General fair housing legal update                 
on developments in the last year. 

2. Fair housing issues that have a particular 
impact on senior communities, and some 
cases that we’re currently litigating that take 
on these issues from a variety of angles. 
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Framework for Today  



Purpose 

What is the most important fair 
housing case that was decided 
since the 28th Annual Fair 
Housing Luncheon & Workshop 
Series (May 21, 2015)? 
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Fair Housing Legal Update  



Supreme Court Decision 

Texas Department of Housing & 
Community Affairs, et al. v. Inclusive 
Community Projects, Inc. et al. (ICP) 

 Lots of litigation based on the theory of “disparate 
impact”: 

 Zoning ordinances (single-family residences) 

 Restrictions on sources of income for rentals (only 
full-time jobs, questions about disability income) 

 Arrest and convictions 
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http://www.relmanlaw.com/cases.html


(Final) Rule Regarding 
Affirmatively Furthering Fair 
Housing Rule (July 2015) 

 Recipients of HUD funding 
(including CDBG and HOME 
grants) have to use this 
funding in a way that 
“affirmatively furthers fair 
housing.”  

 New assessment, new 
guidebook, and new data 
mapping tools 

 

HUD Rules/Guidance 
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Source: Demographics Research Group 

http://www.relmanlaw.com/cases.html


 Guidance on the Use of Criminal Records (April 2016) 

 Because African-Americans and Hispanics are arrested, convicted, 
and incarcerated at rates that are disproportionate to their share 
of the population, making decisions based on criminal records 
may have a disparate impact on those groups. 

 

 

HUD Rules/Guidance 
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 Fortune Society v. Sandcastle 
Towers, et al. (Blanket Bans) 
 

http://www.relmanlaw.com/cases.html


 (Proposed) Rule Clarifying Protections for 
Victims of Harassment (Oct. 2015) 

 

 (Proposed) Rule Ensuring Equal Access to 
Housing & Services in Accordance with 
Gender Identity (Nov. 2015) 

HUD Rules/Guidance 
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http://www.relmanlaw.com/cases.html


Zoning and Land Use Cases 

 Avenue 6E Investments, LLC v. City of Yuma, Arizona 

 City was blocking affordable housing developments; 
Ninth Circuit reversed dismissal of intent and impact 
claims based on national origin 

 MHANY Management v. County of Nassau (Garden City) 

 Again, plan to zone for affordable housing. After 
community opposition, change in procedures, denials 
of approvals, “code words”  

 Buckeye Community Hope Foundation v. the Village of 
Tinley Park, filed April 19, 2016 

 Similar change in procedures after affordable housing 
development proposed 
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http://www.relmanlaw.com/cases.html


Disability Cases 

 Cases related to those who are deaf and hard of 
hearing 

 Access Living of Metropolitan Chicago – Two cases 
related to differential treatment in rental applications 

 Young v. D.C. Housing Authority (D.D.C. 2014) -  
Absence of sign language interpreters for public 
housing participants and voucher holders 

 Parrott-Copus v. Terra State Comm’y College (N.D. 
Ohio 2015) – Settlement for nursing student who 
was not allowed to use special tools to participate in 
program 
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http://www.relmanlaw.com/cases.html


Purpose 

Senior citizens face particularized issues when seeking housing: 

 

1. Senior citizens are becoming an increasingly larger part of the 
American population, a trend that is expected to continue over the 
next several decades  

2. As they age, senior citizens are more likely to develop a disability  

 

3. Senior citizens are vulnerable to falling below the poverty line, 
especially in the wake of the recession 

 

 Conclusion: Housing for senior citizens needs to be 
plentiful, accessible, and affordable! 
 

 

 

Attorney-Client Privileged/Confidential 
10 

Housing Issues Facing Seniors  



Purpose 

 The population of senior citizens in America is projected to increase 
steadily over the next several decades 
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Need Lots of Units  

Source: Housing America’s Older Adults – Meeting the Needs of an Aging 
Population; Joint Center for Housing Studies of Harvard University 



Purpose 

 As senior citizens age, they become more likely to develop a disability 
 

 The US Department of Health and Human Services estimates that nearly 
70% of people who reach the age of 65 will ultimately need some form of 
long-term care  
 

 

Need Accessible Units 

Source: Housing America’s Older Adults – Meeting the Needs of an 
Aging Population; Joint Center for Housing Studies of Harvard 
University Attorney-Client Privileged/Confidential 
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Purpose 

 As senior citizens age, their income decreases regardless of their 
race, ethnicity, or marital status, which increases their need for 
affordable housing 

 

 

Need Affordable Units 

Source: Housing America’s Older Adults – Meeting the Needs of an 
Aging Population; Joint Center for Housing Studies of Harvard 
University Attorney-Client Privileged/Confidential 
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Purpose 

1. Age in Place: traditional rental or ownership 

2. Other “Independent Living”: Housing complexes 
that provide no special medical or other 
supportive services 

3. Assisted-Living Facilities: Provide a variety of 
health-related and other personal-living services; 
subject to state licensing requirements; and offer 
only private (as compared to shared) occupancy 
units 
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Six Types of Senior Housing 



Purpose 

4. Nursing Homes: Provide skilled-nursing care of 
rehabilitation services for disabled, injured, or 
sick persons who require fill-time medical 
services 

5. Hospitals/Institutional Hospices: state-licensed 
facilities designed to provide medical care for 
individuals with acute medical needs 

6. Continuing Care Retirement Communities 
(CCRCs): Offer independent living, assisted-
living, and nursing-home care in one location 
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Six Types of Senior Housing 



Purpose 

 Prevents discrimination in the sale, rental, and in housing 
practices, including advertising and statements, on the 
basis of race, sex, religion, national origin, disability, and 
family status* 
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How does the Fair Housing Act apply? 

• There is a specific 
exemption for 
senior housing 
“intended for 
occupancy by at 
least one person 55 
years of age or 
older per unit” 



Purpose 

 Applies to “dwellings”: “any building, structure, or 
any portion thereof which is occupied as, or 
designed or intended for occupancy as a residence” 
by any individual or family 

 Courts have already found that “dwellings” 
include assisted living facilities, retirement 
communities, senior housing, group homes, 
nursing homes, residential long-term care, and 
continuing care retirement communities 

 Wouldn’t apply to hospitals/hospices, but Title III 
of the ADA often applies to those institutions 
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How does the Fair Housing Act apply? 



Purpose 

 An individual with a “disability” is defined as 
someone who has “a physical or mental 
impairment which substantially limits one or 
more of such person's major life activities, a 
record of having such an impairment, [or is] 
being regarded as having such an impairment.”  
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How does the Fair Housing Act apply? 



Purpose 

 Discrimination based on disability is defined by the 
FHA to include: 
 Refusing to permit reasonable physical 

modifications of certain premises  
 Refusing to make reasonable 

accommodations in housing rules and policies 
 Failing to include certain accessibility features in 

the design and construction of new 
multifamily dwellings 

 
 But! Lawyers can still bring claims under the Fair 

Housing Act to challenge any policy or practice 
that has a disparate impact on individuals with 
disabilities 
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How does the Fair Housing Act apply? 



Purpose  
 

 What is a way of increasing the stock of affordable, accessible 
housing (places where seniors can best age in place)?  

 Recipients of federal funding are supposed to be complying 
with a high standard of accessibility when they design and 
construct dwelling units (Section 504 of the Rehabilitation Act) 

• 5% of those units are supposed to be accessible to 
individuals with mobility impairments  

• 2% of those units are supposed to be accessible to 
individuals with vision and hearing impairments 

 In addition, recipients of federal funding have to make sure 
their programs and activities do not discriminate against people 
with disabilities (Title II of the Americans with Disabilities Act) 
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Challenges Implicating Senior Housing and 
Aging in Place 



Purpose  
 

 The Independent Living Center of Southern California, the Fair Housing Council of 
San Fernando Valley, and Communities Actively Living Independent and Free 
brought a lawsuit against the City of Los Angeles in 2012 for failing the develop 
affordable and accessible housing in violation of Section 504 of the Rehabilitation 
Act of 1973, Title II of the ADA, the Fair Housing Act, and CA Gov’t Code 11135. 
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Independent Living Center of Southern 
California, et al. v. City of Los Angeles, et al.  



Purpose 
 

 Well, until they build all those new affordable, accessible units, 
should we just encourage seniors to go to independent living 
centers?  

 Discrimination At Admission:  

• Hoffman v. Church of the Valley Retirement Homes  

– At in-person interview, housing manager did mini-mental exam 
and mobility test; wheelchairs, walkers, other aids restricted. 

– Testing conducted by local fair housing agency ensured that 
practice and policy was before court, not just individual facts. 

 Discrimination After Occupancy: 

• Herriot v. Channing House 

– Closed off main dining rooms to anyone by independent living 
residents. Married couples and longtime friends were not 
allowed to dine together in the main room. Those in assisted 
living or nursing care were also barred from attending 
community events like the Fourth of July celebration. 
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Challenges Implicating Senior Housing 
and Aging in Place 



Purpose 
 

 Part of a series of seven cases filed by the 
Fair Housing Council of Greater San Antonio 
alleging discrimination on the basis of 
disability in several senior-living independent 
living facilities 
 

 Complaints allege that properties often 
require prospective residents to provide 
detailed information about their medical 
conditions before approving their 
applications, force residents to relocate if 
they have certain mobility impairments, and 
require individuals with mobility impairments 
to purchase proof of insurance for personal 
injury or property damage caused by their 
motorized aid, among many other allegations 
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Fair Housing Council of Greater San Antonio v. 
HCRI Texas Properties, LTD., et al 



Purpose 

What can we do to facilitate aging in place (using the law)? 

 A tenant has the right to make reasonable modifications 
to housing or common areas such as lobbies, main 
entrances and laundry rooms, at the tenant’s 
expense, if they are necessary for full use of the 
housing.  

 

 … remember in federally-funded housing (which means 
the housing is covered by Section 504 of the 
Rehabilitation Act of 1973), it is the owner’s 
responsibility to pay for reasonable modifications!  
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Aging in Place 
Challenges Implicating Senior Housing 
and Aging in Place 



Purpose  

 

 In November of 2015, NFHA and 
HOME of Virginia settled a design and 
construction case against developers 
and architects of Shockoe Valley View 
property in Richmond, Virginia. The 
property included inaccessible ground 
floor units, inaccessible kitchens and 
bathrooms, and hallways with abrupt 
changes in level and insufficient 
passing space.  

 

 As part of the agreement, the 
developers agreed to retrofit the 
property at their own expense, 
including alterations to ensure 
accessible exterior routes throughout 
the complex.  
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NFHA and HOME of VA v. Hunt Investments 



Purpose  
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NFHA and HOME of VA v. Hunt Investments 



Accessibility Funds: A key way to 
help fund reasonable modifications 
in the community 

 

 NFHA and HOME of VA v. Hunt 
Investments: $100,000 
accessibility fund 

 

 Fair Housing Justice Center, Inc. 
+ Vilchez v. AVR Realty Co.: 
$400,000 accessibility fund 
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NFHA and HOME of VA v. Hunt Investments 



Purpose 

What are some other things we should look out for 
as seniors are aging in place? 
 Equity stripping 

 Reverse mortgages, also known as home equity conversion 
mortgages (HECM), increased more than 1,300 percent 
between 1999 and 2008 – haven’t been studied again but I 
am suspicious 

 In Cleveland in 2014, there was a rash of contractors who 
told seniors that there was a government program that 
would provide funds to repair their homes with no monthly 
payments, no credit required, no income required, no 
payback required  

 Though, remember – age is not a protected class under the 
Fair Housing Act 
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Aging in Place 



Purpose 

 
 

 Lawsuit alleges that Emigrant engaged in a predatory lending scheme that targeted 
older, minority borrowers with high equity in their homes who historically had a 
difficult time paying their bills  

 

 Offered them a NINA (no-income, no-asset) loan 

 

 If borrowers missed even a single payment, automatic 18% default interest rate 

Attorney-Client Privileged/Confidential 
29 

Saint-Jean et al. v. Emigrant Mortgage Co. et 
al.  



Purpose 

 Municipal planning and land use regulations as a solution 
to the lack of affordable, accessible housing?  

 The FHAA expressly exempted “housing for older 
persons” from the prohibition against discrimination – 
this would allow cities to create age-restricted 
housing districts as a part of their zoning plan.  

 Increased dedication for funding of low-income to 
moderate-income senior living centers? 

 Though there are state programs set up to provide 
senior citizens with housing, these efforts tend to be 
focused on developing residences for more affluent 
seniors.  
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Additional Things to Think About 


